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COMMENTS OF SPRINT CORPORATION

Sprint Corporation (“Sprint”), on behalf of the Sprint LECs and Sprint Communications
Company L.P., submits its Comments in response to the Commission’s notice in the Third Order
on Reconsideration and Further Notice of Proposed Rule Making (“Third Order and FNPRM”)
released on August 18, 1997, in the above-referenced docket.' In the Third Order and'FNPRM,
the Commission seeks comment as to whether requesting carriers may use shared transport
facilities, in conjunction with unbundled switching,’ to originate or terminate interexchange traffic
to customers to whom the requesting carrier does not provide local exchange service.> Moreover,
the Commission seeks comment on whether requesting carriers may use dedicated transport

facilities to originate or terminate interexchange traffic to customers to whom the requesting

! In the Matter of Implementation of The Local Competition Provisions in the Telecommunications Act of 1996,
CC Docket No. 96-98, 11 FCC Red 15499 (1996) (“Local Competition Order”), Order on Reconsideration, 11 FCC
Rcd 13042 (1996), Second Order on Reconsideration, 11 FCC Rcd 19738 (1996), Third Order on Reconsideration
and Further Notice of Proposed Rulemaking, FCC 97-295, Adopted: August 18, 1997, Released: August 18,

1997, (“Third Order and NPRM”) further reconsideration pending, affirmed in part and vacated in part sub. nom.
Comptel v. FCC 117 F.3d 1068 (8th Circuit 1997) (“Comptel™) affirmed in part and vacated in part sub. nom.

Towa Utilities Board v. FCC and consolidated cases, No. 96-3321 et. al., 1997 WL 403401 (8" Circuit) (“Iowa
Utilities Board™).

2 Sprint assumes that the reference in §61 to unbundled switching is meant to refer specifically to tandem
switching, rather than local switching, since the local switching element can be purchased only by an end user’s
local carrier. See p. 4, infra.

* Third Order and FNPRM at Y3 and §61.




carrier does not provide local exchange service.*
L Introduction

Although clearly within the purview of the Commission and appropriate under the
Telecommunications Act of 1996 (“Act”), Sprint submits that, as a matter of policy, the
Commission should not permit the use of either shared transport facilities or dedicated transport
facilities, whether in conjunction with unbundled tandem switching or not, to originate or
terminate interexchange traffic to customers to whom the requesting carrier does not provide
local exchange service unless and until ILECs are provided . through higher subscriber line
charges, additional universal service support or local rate rebalancing -- appropriate a)temative
cost recovery mechanisms to recover the access transport revenues lost from doing so. To do
otherwise would short-circuit the transition to cost-based access rates set out in the Commission's
Access Charge Reform Order’, as well as upset the delicate balance the Commission has
established in its trilogy of key proceedings implementing the local competition provisions of the
Act -- its Access Reform proceeding, its Local Competition/Interconnection proceeding and,
especially, its Universal Service Reform proceeding.
IL If the Commission Were to Immediately Adopt the Proposed

Treatment of Unbundled Switching and Transport in the FNPRM, its

Access Charge Reform Policy Would Be Jeopardized

In the Third Order and FNPRM, the Commission set forth significant detail regarding the
use of transport as an unbundled element by requesting carriers. The Commission found that the
Local Competition Order requires incumbent LECs to provide competing carriers with access to

the same transport facilities that incumbent LECs use to carry their own traffic for transport

‘1d, at 3.
* In the Matter of the Access Charge Reform, CC Docket No. 96-262, First Report and Order, Adopted: May 7,
1997, Released: May 16, 1997 (“Access Charge Reform Order”).
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between the end office switch and the tandem switch.® The Commission also clarified that
incumbent LECs are required to provide requesting carriers with access to shar'ed transport for all
transmission facilities connecting incumbent LECs' switches -- that is, between end office
switches, between an end office switch and a tandem switch, and between tandem switches.” The
Commission also clarified that incumbent LECs are only required to provide dedicated transport
and not shared transport between their switches or their serving wire centers and requesting
carriers' switches, for such facilities are dedicated to the requesting carrier.®

Section 251(c)(3) expressly that any requesting telecommunications carrier may seek
access to unbundled elements to provide a "telecommunications service," and clearly,
interexchange services are telecommunications services. The Commission has been very careful,
however, in articulating a policy with respect to the provision of services by an IXC utilizing
unbundled network elements as opposed to access services. In the Local Competition Order, the
Commission concluded that section 251(c)(3) permits interexchange carriers and all ofﬁer
requesting telecommunications carriers, to purchase unbundled elements for the purpose of
offering exchange access services, or for the purpose of providing exchange access services to
themselves in order to provide interexchange services to consumers. Although the Commission
concluded in the Local Competition Order that requesting telecommunicatiohs carriers are
permitted under the Act to purchase unbundled elements for the purpose of providing exchange
access, it clarified that a carrier must, at least with respect to unbundled loops, provide to an end

user all of the services that the end user reﬁuests.

¢ Third Order and FNPRM at §25.
7 1d. at §26.
®1d. at 128.



The Commission further clarified this interpretation in the Order on Reconsideration:

We thus make clear that, as a practical matter, a carrier that purchases an

unbundled switching element will not be able to provide solely interexchange

service or solely access service to an interexchange carrier. A requesting carrier

that purchases an unbundled local switching element for an end user may not use

that switching element to provide interexchange service to end users for whom

that requesting carrier does not also provide local exchange service. Using

unbundled switching elements in such a manner would be inconsistent with our

statement in the First Report and Order that "a competing provider orders the

unbundled basic switching element for a particular customer line ...."
This interpretation by the Commission is consistent with its findings that an IXC is likely to
operate as a CLEC and thus should be entitled to take unbundled elements to provision access
service for itself or others. This finding is also consistent with interpretations given by the
Commission to other sections of the Act.

Although clearly within the purview of the Commission and appropriate under the Act,
Sprint submits that, the Commission should not permit the use of either shared transport facilities
or dedicated transport facilities, whether in conjunction with unbundled tandem switching or not,
to originate or terminate interexchange traffic to customers to whom the requesting carrier does
not provide local exchange service, unless the Commission affords the ILECs a reasonable
opportunity to make provisions for alternative recovery (e.g., through rate rebalancing) of
subsidies that may have been embedded in transport access charges. Where such subsidies have
been removed, there is no policy reason to preclude IXCs from purchasing transport (and tandem
switching) as UNEs. However, absent such an opportunity, the Commission’s plan for
transitioning access charges to cost will be undermined.

In its Access Charge Reform Order, the Commission adopted a comprehensive approach

for the treatment of access charges. The Commission established a time frame for further review

® Order on Reconsideration at §13.



of access charges, indicating that this ;)olicy will be revisited if sufficient progress towards the
establishment of cost based rates has not been achieved. To short circuit this approach without
some alternative means of cost recovery, such as rate rebalancing, would destroy the delicate
balance the Commission has established to minimize the economic dislocations created by the
move from a monopoly to a competitive local exchange industry. The Commission has
recognized that the Act suggests that the current access charge regime be reformed by a process
that eliminates subsidies and encourages compe'tition, but not prematurely abandoned without
consideration given to the significant consequences of such an action. As will be discussed further,
the Eighth Circuit has upheld such an approach.

The Commission has chosen to effect an orderly transition to a competitive environment,
esbecially with respect to the imposition of access charges. The Commission has chosen to allow
the competitive effects of the Act to determine the immediate impact on the pricing of access
charges. The Commission has found that neither in the Act nor its legislative history did Congress
state that all forms of implicit universal service support shall be made explicit by May 8, 1997, but
rather that explicit support should be pursued to the extent possible. The Commission established
a time frame to review the process and to revisit as circumstances warrant:

We are confident that the pro-competitive regime created by the 1996 Act and
implemented in the Local Competition Order and numerous state decisions will
generate workable competition over the next several years in many cases, and we
would then expect that access price levels to be driven to competitive levels. We
also recognize, however, that competition may develop at different rates in
different places and that some services may prove resistant to competition. Where
competition has not emerged, we reserve the right to adjust rates in the future to
bring them into line with forward-looking costs. To assist us in that effort, we will
require price cap LECs to submit forward-looking cost studies of their services no
later than February 8, 2001, and sooner if we determine that competition is not
developing sufficiently for the market-based approach to work. We anticipate that
the tools needed to complete these cost studies will be available soon, well before
this deadline. Indeed, our Universal Service Order requires comparable cost



models to be ready by 1998. We will then review competitive conditions and the
submitted cost studies. '’

The Court of Appeals has upheld this approach in the Comptel"! decision. Sprint is hopeful that
the advent of competition in the local exchange market, however slow, will confirm the accuracy
of the Commission’s observation. Eventually, such a transition must prevail. The high level of
access charges prevailing today places a burden on IXCs and their customers. At the same time,
it places business risks on ILECs - - from facilities-based competitors or competitors that
purchase unbundled network elements in the provision of access services on a competitive basis.
Should this competition for access services not develop, the Commission established a time frame
for review of its actions and to implement appropriate corrective measures.

In establishing the time frame for access reform, the Commission recognized that the need
for both access reform and universal service reform must be balanced against the need to allow
ILECs some meaningful opportunity to rebalance théir rates or take other mitigating steps in
response the prospective emergence of local competition. Uptil now, local residential services
have been priced on the basis of subsidies, rather than costs. ILECs were expected to use other
sources of revenue, such as interstate and intrastate access charges, intraLATA toll charges,
charges for optional service features, and local business services, in order to keep residential rates
low.

The Commission noted that the Access Charge Reform Order establishes a process that
will eliminate some implicit subsidies quickly and others more gradually. In so doing the

Commission established a policy that allowed for an orderly transition to cost based rates without

undue economic penalties:

1% Access Charge Reform Order at §48.
117 F.3" 1068 (8" Circuit 1997)



[W]e are concerned that any attempt to move immediately to competitive prices
for the remaining services would require dramatic cuts in access charges for some
carriers. Such an action could result in a substantial decrease in revenue for
incumbent LECs, which could prove highly disruptive to business operations, even
when new explicit universal support mechanisms are taken into account.
Moreover, lacking the tools for making accurate prescriptions, precipitous action
could lead to significant errors in the level of access charge reductions necessary to
reach competitive levels. That would further impede the development of
competition in the local markets and disrupt existing services. Consequently, we
strongly prefer to rely on the competmve pressures unleashed by the 1996 Act to
make the necessary reductions. 2

The Commission has recognized that this past approach to ratemaking for local service is simply
uﬁsustainable, both as a matter of e;conomics and as a matter of law. Nevertheless, other
regulatory authorities must also recognize the inevitability of this conclusion and have a
meaningful opportunity to take the necessary steps to set corrective measures in moﬁon.
In the Comptel decision, the Eighth Circuit recdgnized the authority of the
Commission to adopt changes in an orderly and rational fashion. Where the immediate
implementation of a Section 251 requirement may hav.e significant, immediate adverse
effects on the very important statutory goal of preserving the provision of universal
service, the Commission may delay implementation "in order to effectuate another part of
the Act."'® The Court went on to find with respect to the interim access rates established
by the Commission that it was not contrary to the Act to institute access charges with a
fixed expiration date, even though such chafges on their face appear to violate the statute,
in order to effectuate another part of the Act."* Sprint submits that the Commission
should exercise similar discretion here as well. To the extent interstate and intrastate

access charges for transport continue to be used to support universal service, the ILECs

' Access Charge Reform Order at §46.
3 Comptel at 1074.
¥ Comptel at 1075.



access charges for those elements should be not undercut through the use of transport and
tandem switching UNEs by IXCs without either adhering to the transition provided for in
the Access Charge Reform Order, or providing some other appropriate opportunity for |
ILEC cost recovery.

Respectfully submitted,
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